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Def endant David Hall (“Hall”), in this three-defendant
i ndi ctment, has been charged with conspiracy to possess with
intent to distribute cocaine, as well as with possession with
intent to distribute cocaine and possession with intent to
di stribute cocaine within 1,000 feet of a school. 21 U S.C
88 846, 841(a)(1), (b)(1)(B), 860(a) and 18 U.S.C. § 2. The
Government has filed a notion in |imne under Rule 404(b) of the
Federal Rules of Evidence to “admit significant cash paynents by
def endant Hall and ot her unexpl ai ned cash, and tax records.”

The Governnent all eges that on Septenber 6, 2005 police
observed co-defendant Ronal d Austin beside a parked car. He was
hol ding a brick-sized package wapped in duct tape. As a result
of the police officers’ experience, they believed the package to
contain illegal narcotics. After exiting the police vehicle, the
officers saw two simlarly wapped packages and a handgun i nside

t he parked car. According to the Governnent, the officers also



w tnessed defendant Hall attenpting to | eave the rear seat of the
car and arrested himat that tine.

The Governnent seeks to admt into evidence Hall's cash
paynent of $39,690 to his attorney on or about Decenber 30, 2005,
as well as evidence of his non-filing of tax returns from 2000
t hrough 2005. Additionally, the Governnent seeks to admt
evidence that Hall had on his person the foll ow ng amounts of
cash at the tinme of three prior arrests by Phil adel phia police:
$1, 802 on March 13, 2004; $2,000 on May 20, 2005; and $1, 818 on
June 21, 2005.1

It is well established law in narcotics cases that a
def endant’ s possession of significant anmounts of cash or |arge
cash expenditures, conbined with defendant’s tax returns or
evi dence of the non-filing of tax returns, are adm ssible as
circunstantial evidence tending to show that the defendant
possessed a | arge anount of cash without a legitinmte source.

See United States v. Chandler, 326 F.3d 210, 215 (3d G r. 2003);

see also United States v. Cooley, 131 Fed. Appx. 881, 883 (3d

Cr. 2005). Under Rule 403 of the Federal Rules of Evidence,

however, relevant evidence “may be excluded if its probative

1. Police reports indicate that when defendant Hall was
arrested on Septenber 6, 2005 he was carrying $1,413 in cash. He
told police that he was unenpl oyed. The Governnent does not nove
to admit into evidence defendant’s possession of $1,413 at the
time of his arrest and we do not consider this issue here.
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val ue is substantially outweighed by the danger of unfair

prej udi ce, confusion of the issues, or msleading the jury.”

We are particularly troubled by the Governnent’s notion
as it pertains to the noney defendant Hall has paid to his
attorney to represent him Hall argues that introduction of such
evidence would interfere with his right to the assistance of

counsel under the Sixth Arendnent. See United States v.

Gonzal ez-Lopez, 126 S. C. 2557, 2562 (U.S. 2006). We need not

deci de any constitutional issue which defendant has raised. W
agree with himthat the adm ssion of this evidence woul d be

hi ghly prejudicial to himand would greatly outwei gh any
probative value. It is thus barred under Rule 403. The jury, in
our view, could not help but to consider this |arge cash paynent
as adversely affecting Hall’'s character and to draw an adverse

i nference against himon the issue of guilt.

W are equally unwilling to admt evidence of Hall’s
possessi on of approximately $2,000 in cash on three different
past arrests. The nost recent of these arrests was al nost three
nmonths prior to the arrest leading to the current charges, and
the nost distant arrest was nore than a year and a hal f ago.
Because of this lapse in tinme and the |ack of denobnstrated
connection between the current charges and the prior possession
of cash, we again find this evidence inadm ssible under the

bal ancing test of Rule 403. See United States v. Zarintash, 736
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F.2d 66, 72 (3d Gr. 1984). Qur conclusion is the sanme with
respect to his failure to file income tax returns. |If the
Government believes he has violated the crimnal lawin this
respect, it can surely indict him

Accordingly, we will deny the Governnent’s notion to
admt evidence of significant cash paynents by defendant David

Hal | and ot her unexpl ai ned cash and tax records.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.
DAVI D HALL, et al. ; NO. 06-002-01
ORDER

AND NOW this 26th day of July, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of the governnment to admt evidence of
significant cash paynments by defendant David Hall and ot her
unexpl ai ned cash and tax records i s DENI ED.

BY THE COURT:

[s/ Harvey Bartle 111

C J.



